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CRIMINAL INVESTIGATION (COVERT POWERS) BILL 2011 
Second Reading 

Resumed from 1 November 2011. 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [2.34 pm]: It is a great 
pleasure to see the government benches filled for this speech this afternoon. I am sure that will change very 
quickly. I rise today to make some comments on the Criminal Investigation (Covert Powers) Bill 2011. This is 
quite a substantial piece of legislation. I am sure that members will be interested. I think it will take some time to 
work through this bill. When this bill passed through the other place, I know that the opposition raised a number 
of matters that were of concern. We will again raise some of those. They sought to move some amendments. 

This bill was sent to the Standing Committee on Uniform Legislation and Statutes Review. I think this bill has 
caused a bit of controversy in relation to how that committee operated, but I must say that I think the report that 
they have provided to us on this occasion is excellent. It has canvassed a broad range of issues associated with 
this bill and gone into substantial detail. The committee has had a significant number of submissions from broad 
sectors of interested parties across the community. I will refer in part to some of the matters that have been 
raised. Going through the submissions, it was quite interesting to see the various types of issues that have been 
picked up that are of concern to people in respect of this bill. Whilst I will be talking in more general terms about 
this legislation, I would expect that those members of the committee who have a far greater understanding of it 
after having been participants in that inquiry will have something to say on various aspects of this bill.  

It is a real shame the minister is not currently sitting in the chamber to deal with this. This is a bill that has come 
from the Minister for Police. I appreciate that the minister who is looking after this bill in the house is just 
representing the Minister for Police. This bill is an example of the work of the minister in the other place. 
Legislation has repeatedly been put into this house that on some occasions has been referred to the uniform 
legislation committee. It has not been referred to the Legislation Committee, because we all know that it does not 
operate in this day and age of this chamber, which is a tragedy. What we find is that when these bills come back 
into this chamber, a significant number of recommendations have been made to improve the legislation that is 
before us. Again, this is an example in which, after its inquiry, the parliamentary committee has put forward 
proposals. I think there were 28 recommendations on ways in which this bill could be improved. I note that the 
government has picked up on some of those recommendations. As I understand it, having run into one of the 
advisers today, the government is still looking to make further amendments to this bill but has not yet moved 
those amendments, so we do not even know what they are.  

Part of the difficulty I found in dealing with this bill occurred when I had my briefing several weeks ago in either 
late February or early March after the report had been tabled. It was quite a bizarre situation to be in, as I walked 
in to have my briefing. As you do, I introduced myself to the people in the room, who promptly said to me, “We 
can’t give you our names.” They could not tell me who they were because they were officers who had worked in 
a covert situation. 

Hon Giz Watson: Surreal. 

Hon KATE DOUST: It was actually, because how can you address somebody when you do not know whom 
you are talking to? It was a bit strange. What was even more difficult — 

Hon Ken Travers: Officer X. 

Hon KATE DOUST: Officer X; that is right. I felt very sorry for these people who obviously knew their job 
very well and had been heavily engaged in getting this legislation drafted. They fully understood all the 
implications of it. I know that they were in a bit of a dilemma at the time because they had the report for a brief 
time. They were under the pump to get a response back to the government and could not talk to us on that 
occasion about where they were going to report or what they would suggest to the government about how to deal 
with those recommendations. I am pleased to see that Minister Collier is back in the chamber. It was quite 
difficult deciding where we should go with the management of this bill in this chamber. 

I fully understand the significance of putting in place this type of legislation. As I understand it, up until 2002 we 
did not really have any significant legislation that dealt with the issue of covert operations. I appreciate that for 
those people who work in that area, it is a very sensitive and in some cases probably quite dangerous area of 
work to be involved with. It is important, because of the nature of their work, to make sure that they are afforded 
full protection. Some of the individuals who made submissions expressed some interesting concerns about how 
that could be managed better, and about the outcomes that could evolve from this legislation; I will go into those 
a bit later. 
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The sixty-ninth report of the Standing Committee on Uniform Legislation and Statutes Review goes through the 
Criminal Investigation (Covert Powers) Bill 2011 in very good detail. I must say that this committee has 
consistently over the last three years provided excellent work to the house. When we have a detailed piece of 
legislation like this, these reports provide a very good guide to the history behind the legislation; the committee 
identifies areas of concern. I suppose the point I want to get back to is that we have had a significant inquiry, and 
the government came back and said, “Well, look, we put forward this bill in the other place that we weren’t 
prepared to amend down there because we thought it crossed all the t’s and dotted all the i’s”. The legislation 
then came to the Legislative Council and the council did what it is meant to do; it appropriately reviewed the bill 
in detail. We came back and said, “Well, the bill may not have been what you thought it was, and this is what 
you need to do to fix it”. Instead of having to go through that onerous process all the time, I just wish that the 
minister responsible did his preparatory work before bringing his bills into the other place. It is not that we do 
not want to do our job, but it might save a bit of time and angst if he did some preparatory work, and we could 
probably do our job even better. I know that I have raised this matter on other bills, but I ask Minister Collier to 
take this legislation back to his good colleague and say, “Before you bring a bill in, maybe you should workshop 
it a little bit; maybe you should talk to people about how it is going to work, canvass the stakeholders, get their 
opinions and look at the outcomes, rather than bringing in a piece of legislation and then trying to squeeze it and 
manipulate it to fit back into the box.” I think it would be far easier if the minister had done his work beforehand 
and tried to iron out some of the problems that I am sure other members will talk about. Instead of having a piece 
of legislation that could have been a lot better, we will probably now have to spend quite a bit of time working 
through the substantial schedule we have been provided with and which, as I have been told by one of the 
advisers, is about to grow. But, as the adviser has said, he cannot even find the people he needs to speak to 
before he begins to draft these further amendments. That makes things difficult when we have to deal with this 
bill today. We do not even know where the minister is going to go with this legislation because we do not have 
all the amendments and all of the government’s positions on this bill. I do not imagine we will reach the 
committee stage on this bill today; it will take us some time over the next week or so, simply because the 
minister in the other place did not do his homework, and we will have to fix it for him. 

It was very interesting to meet those two officers and talk to them about the work they do, even though it was an 
awkward situation, and to talk about some of the types of situations they have found themselves in. There are 
currently four areas of law that they can tap into to assist them with covert operations. The first, of course, is the 
Corruption and Crime Commission Act 2003. I am sure that Hon Nick Goiran, Chair of the Joint Standing 
Committee on the Corruption and Crime Commission, will have something to say because I know that that 
committee has tabled at least two reports that deal in part with covert operations and exceptional powers. The 
issue of exceptional powers is certainly a matter that has been highlighted as an issue of concern in relation to 
this bill, so I hope that, as chair of that committee, Hon Nick Goiran will make a contribution to this debate. 

The other pieces of legislation that can be applied to covert operations in this state are the Misuse of Drugs Act 
1981 and the Prostitution Act 2000. I understand that this bill will actually rescind the capacity for those bills to 
apply to covert operations. The fourth piece of legislation is the Fish Resources Management Act 1994. 
Surprisingly, up until recently, fish resources management seems to have been a very contentious issue in respect 
of the way in which this legislation applies. We will come back and talk about that in more detail as well. 

I refer again to the very good report on this bill from the uniform legislation committee. An overview of the bill 
is provided on page 3 of the report, which explains what this bill will do. The bill will authorise some law 
enforcement officers and civilian participants in an agency investigation to commit criminal offences without 
incurring criminal responsibility; it will enable them to create and use assumed identities without incurring 
criminal responsibility for any offence this entails; and it will restrict the evidence that may be given in various 
legal, executive and parliamentary proceedings to protect investigations and participants. Each of those areas is 
very interesting and each of them, based on the submissions that have been provided, raises a number of matters 
of concern. 
When I had my discussion with the two officers who came to see us, I was quite interested to hear about the 
criminal offences that people commit in the course of this job. In this line of work, I imagine, decisions have to 
be made very quickly and people are not necessarily able to call their boss and say, “Listen, this is happening; I 
need to know what you think; am I going to be able to do this?” In a lot of cases, permission will have to be 
retrospective, and this bill deals with that. I was curious to find out where the line is drawn on what is done in 
that work; that is, what is deemed to be acceptable and what is not acceptable. The response I had was that it 
would be pretty much up to the individual about which line they ultimately cross. I think that is an issue. From 
memory—I am sure that one of the committee members will correct me if I am wrong—there was some 
discussion in the committee about there being some sort of schedule or guidance provided in the legislation 
about the sorts of offences that could or could not be committed in such situations. 
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I note the submissions that have been provided, and I congratulate the committee on the consultation it 
undertook with stakeholders. The first submission I have opened up is the one from the Commissioner for 
Children and Young People. I am very pleased that the committee sought a view from the children’s 
commissioner, because we all know that when that legislation was drafted, one of the key arguments advanced 
by members now sitting on the government benches was that the children’s commissioner should be consulted 
on all legislation that could have an impact on children. The children’s commissioner has made a submission on 
this bill, and one of the points that she raises on the second page of her submission is that there is no reference in 
the legislation to how young people who are considered suspects in dealing with illicit goods might be dealt with 
in controlled operations. She also says that, in her view, all legislation must have regard to the best interests of 
children, as outlined in the United Nations Convention on the Rights of the Child. That is an interesting point, 
and maybe when the minister reviews the Hansard, he might be able to respond to that matter. 

The next submission I thought was worth looking at is from the Office of the Information Commissioner. I 
understand that this legislation will exclude certain information from being provided, or access to information 
through a freedom of information inquiry, so I was pleased to see that both those commissioners provided a 
response to the committee. The Information Commissioner stated quite clearly in his submission — 

While ultimately a matter for government and the Parliament, the Information Commissioner does not 
support clauses 9 and 45 of the Bill. 

I imagine that related directly to having access to information about a covert operation or individuals involved, 
or what actually happened through either of those vehicles. The Information Commissioner stated that position 
fairly clearly. Also, a very interesting reference is made on page 3 of the submission about freedom of 
information. It is a very interesting quote from 1992 Hansard when the current Minister for Education, Dr 
Elizabeth Constable, was an Independent member of this Parliament. The submission quotes Dr Elizabeth 
Constable as having said in relation to FOI — 

“To be effective, freedom of information legislation must be based on the premise of openness. There 
should be very few exceptions to freedom of information”. 

I thought that was an interesting comment to come from the commissioner to back up his concerns about people 
being denied access to certain information in relation to this legislation. I imagine that at some point if something 
goes wrong in a covert operation, people will want to know what has happened and will want to be able to access 
all the details. We always hear how this government puts accountability and transparency above all else. I would 
have thought that this would be a priority.  

We also had an excellent submission from the Clerk of our chamber, Mr Malcolm Bradshaw—Peacock; sorry. 
Why did I say Bradshaw? I do not know why that popped out; my apologies. It was an excellent submission. I 
encourage those people who may not have been around for a while to get their hands on this submission, because 
it goes into significant British parliamentary history. It is a very good read. It certainly provides a clear 
understanding of the importance of parliamentary sovereignty. I will not go into great detail on that particular 
submission. I think that the point is made fairly clear on page 6 of the submission. I imagine that other members 
will refer to it.  
One issue that is picked up and that probably needs to be canvassed more broadly—I am sure that when we get 
to the committee stage there will be further discussion—is the fact that this bill is based on a model law. The 
point is made that no other Australian jurisdiction has included this definition in its bill. Other jurisdictions have 
restricted the definition of “court” to any tribunal or person authorised by law or consent of parties to receive 
evidence. I know there was quite a bit of discussion in the committee report about whether this bill met all the 
criteria of a model law or a uniform bill. The report’s conclusion provides some commentary on that. This is 
another interesting issue that we have canvassed from time to time when dealing with uniform legislation; that is, 
whilst the legislation might have originated in another state, as it moves around there are some slight variations 
to it. Sometimes slight changes are made to suit the needs of an individual state, but sometimes that variation 
may be too great or there may be differences that are too great that would mean that it is not really uniform or 
model legislation. That is one of the points made in this submission. The committee has addressed that and has 
indicated that even though the bill may not meet all the criteria, it meets others. It is one of those things we have 
had to be very careful of. It is good that the committee report goes into that level of detail. Sometimes when 
these decisions are made in other places, they do not necessarily take into account how things work in Western 
Australia, and sometimes we would be the long-term loser, particularly if we did not have the capacity to have a 
voice in future decision making in this area. I think the committee has picked up on those issues. I am sure that 
one of my colleagues on the committee will go into much greater detail on this issue as we work through the bill.  

I am probably not going to raise a lot of questions at this stage. It is a substantial piece of legislation. Given that 
a significant and growing number of amendments are coming our way, I would prefer to deal with specifics 
when we get into committee. We support the bill, but I think there are some concerns. Although the government 
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has picked up on a reasonable number of the amendments recommended by the committee, there are probably 
some others that it has not picked up on. I do not know whether the minister will respond to the committee report 
in his reply to the second reading debate and highlight the recommendations that have not been taken up, or 
whether he will leave that to the committee stage.  

Hon Peter Collier: I will probably leave it to the committee stage, I would say.  

Hon KATE DOUST: Okay. That has been part of the difficulty. I explained to Minister Johnson’s chief of staff 
this morning that it has been hard as we do not know what else the government is going to support.  

It was interesting to see the submission from the Director of Public Prosecutions. I must say that it was a little 
different from some of the others. Whilst he pointed out a couple of minor concerns, it was one of those 
submissions in which someone has run a red pen over a document and pointed out the typos and grammatical 
errors. I thought it was quite an interesting approach to a committee report, but, again, it is useful to have. There 
was also a submission from the State Records Office.  

The committee identified in its report key issues that need to be looked at in terms of access to FOI, state records 
issues, the Information Commissioner and the sovereignty of Parliament, which, let us face it, is a substantial 
issue and one that every person in this room should have a real concern about. The submission provided by the 
Clerk discusses how in an earlier period there was a shift in power to the Parliament and that we are now seeing 
a shift in power away from the Parliament to the executive. That issue has been talked about in this place, not 
just by members on our side, but also certainly by members on the other side when they were sitting over here. 
That is something we need to be very careful about. We have seen in other uniform legislation that a note, 
direction or another type of document attached to the legislation allows changes to be brought in without it 
having to come back to the Parliament and without allowing Parliament the capacity to have oversight. That is a 
real concern when the executive is making those decisions and taking that capacity away from the Parliament. I 
am sure the minister has looked through this submission and I am sure he will have an appropriate response to 
the concerns that were raised. It is a growing issue. We need to ensure that we do not lose the capacity to make 
those decisions.  

I will come back to the document and one of the key issues that was identified. It is one thing to talk about police 
who are working in covert operations being given retrospective approval to commit a criminal act as part and 
parcel of the work in which they are engaged. That approval would be given by the police commissioner and not 
the minister. The police commissioner would have the capacity to delegate that power to a certain level. One 
would expect the Commissioner of Police, given his experience and knowledge, to understand the nature of that 
work and the types of activities that people engage in. I put this to the people we met during the briefing. I would 
hope that there would be a lot of preparation time before any individual is sent to work in an undercover 
situation. I hate to use the word “workshopping” again—it is a bit old-fashioned—but I would hope there is a lot 
of scenario planning about what happens in this or that situation so they can plan where things might happen. A 
police officer may have to make a decision to do something that would normally go against normal practices or 
principles. I do not expect that people will just be flung into a situation and expected to cope and make 
judgement calls on their own. I would fully expect there to be some sort of training, planning and preparation 
before these things happen. I do not think covert operations happen instantaneously. I would have thought there 
would be quite a long lead-up time to get there. I do not know because I do not have that experience. An 
example was given to us of somebody who might be working in a covert situation, say, with a bikie gang. They 
may be given a gun and told to shoot somebody or commit an armed robbery. How does that person get out of 
that? There was a discussion about how that person works their way around that. If they just say, “No, I don’t 
want the gun”, that might sound a bit odd in that environment. If they say, “No, I don’t want to do it”, how does 
that person get around that? It is probably very difficult. It is not as though they can say, “Oh look, just wait five 
minutes; I need to get some advice”! They cannot take time out to work out how to deal with it. The minister 
might explain in more detail how those things are managed. The idea of retrospective approval in most situations 
is obviously commonsense. I am not too sure why these things have not been resolved in the past. It may be that 
there are more of those things happening now than 15 or 20 years ago. I do not know whether there has been an 
increase in the requirement for this type of work. Having legislation of this nature in place will make life easier 
for police who have to work across jurisdictions in terms of paperwork and affording those police officers 
appropriate protection in the nature of their work. Those sorts of things are positives. We assume the police 
commissioner would be the expert who is able to sign off on those decisions.  

The issue related to fisheries then arose. I understand the contentious issue was about whether the chief 
executive officer of the Department of Fisheries would be able to sign off retrospectively on activities that 
occurred as part of the work and whether the CEO had the necessary experience, skills or knowledge to make 
that decision. This is one of the contentious areas in which, when we had the briefing, we could not be provided 
with information about where the government will go on it because, again, we are not dealing with just one 
minister; we are dealing with two. I think there was a divergence of views about who is the most appropriate 
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person to deal with that. I understand that may now be resolved and hopefully the government will come back to 
this place with a recommendation that it will not be the CEO of Fisheries who will have the ultimate sign-off on 
retrospectivity for the Department of Fisheries but will in fact be the police commissioner. The minister might 
want to confirm that when we go into committee.  

Having looked through the report, I know that a number of applications were made in the past 12 months for 
covert operations in the fisheries area. Until I had this briefing, I did not realise that fisheries were such a 
significant hotbed of crime, but obviously the products they are dealing with — 

Hon Sally Talbot: Obviously the member has not read Shane Maloney’s books.  

Hon KATE DOUST: I have read Shane Maloney; I love Shane Maloney’s books, but I had not transferred that 
information across. I know the one the member is referring to.  

Looking through the report, and from the briefing of course, crayfish, abalone and pearl fishing are high-end 
items. 

Hon Giz Watson: Drug money.  

Hon KATE DOUST: Thank you for that—drug money. 

There are always scurrilous people around who want to make a few dollars. It makes more sense that if a person 
working in that area is put in the position in which they may have to commit an offence to persuade people that 
they are who they are in that role, the best person to make the decision about whether it is appropriate or not to 
give retrospective approval is the police commissioner. He is the person better geared up to do that. Now that the 
government has reconciled it to that, it makes much more sense to do so. I understand the origin of this 
legislation was the court case Ridgeway v The Queen. I understand that case involved a drug dealer who was set 
up by an informant. The informant encouraged him to bring drugs in for sale. The drug dealer actually won his 
case on the basis that he had been set up to do it. It caused problems for the covert officers. This bill is about 
providing that clarity so when people are put in the position of having to commit an offence to deal with the 
criminal, they are afforded protection.  

There is also the issue of the emerging threat of organised crime. The Standing Committee on Uniform 
Legislation and Statutes Review has provided some excellent reasoning for that. We have already talked about 
the fisheries department. Essentially, the purpose of this bill is to afford protection to officers if they break the 
law in the course of performing their duties. It is a fairly simple thing, set out in a very detailed piece of 
legislation. As I said to the minister earlier, there are significant issues around this. Although people understand 
and agree with the intent of the legislation, issues have arisen from the inquiry. The minister has obviously taken 
those matters on board in accepting a substantial number of the committee’s recommendations. This legislation 
will perhaps not make the work of people engaged in covert operations around the state in a range of enterprises 
better understood, but it will afford them the appropriate protections in the course of doing their jobs. People 
who take on covert roles need to be commended. It would be an extremely difficult job to immerse oneself in 
that type of situation, let alone to do it for an extended period.  

When we go into committee, it will be interesting to hear the Minister for Energy’s responses to the issues that I 
have canvassed. Some of my colleagues will go into specific detail about a number of the issues I have touched 
on only briefly. These types of bills are probably timely and appropriate. However, as I have said before, there 
has been a history in this place over the last four years whereby even though the intentions might be good, the 
Minister for Police consistently brings into this place legislation—I will not say that it has been badly drafted, 
necessarily—that has not been thought through. The minister does not think about how it will work in the real 
world or its flow-on implications. If nothing else, I hope that in the future, rather than just moving bills through 
quickly, he might give more thought to the process before he introduces legislation rather than having to drag it 
out slowly and have us fight for every single change. I know that the Minister for Energy takes a slightly 
different position from that of the Minister for Police. When we have had difficulty amending and improving the 
Minister for Police’s legislation in the past, I note that the Minister for Energy has agreed to change it because he 
has a better understanding of how things work and how this place works. Other members have amendments on 
the supplementary notice paper and it will be interesting to see how the government deals with them as we work 
our way through this legislation. With those brief words, which provide a very general overview of this quite 
detailed legislation, I will sit down and allow my colleagues to give their views on the bill. I look forward to 
going into the committee stage. 

HON NICK GOIRAN (South Metropolitan) [3.12 pm]: I rise to make a contribution to the Criminal 
Investigation (Covert Powers) Bill 2011. In doing so, I regret that I cannot be as charitable as the Deputy Leader 
of the Opposition because, in my view, this is an extraordinary bill that requires the extraordinary attention of the 
members of this chamber. One of the extraordinary things that has already taken place is that the committee that 
I chair—the Joint Standing Committee on the Corruption and Crime Commission—drafted and made a 
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submission to the committee that undertook the review of this legislation, which is, of course, the Standing 
Committee on Uniform Legislation and Statutes Review. That in itself is a fairly extraordinary thing, I would 
have thought, albeit I acknowledge that I have been in this place for only three years. However, I imagine that it 
is not very often that one committee makes a submission to another committee’s inquiry. As the chairman of the 
committee that signed off on that submission, it is my obligation to bring to the attention of the house the matters 
that were contained in that submission. 

My committee colleagues and I raised a number of concerns about some of the provisions of the bill and we 
made three recommendations to the Standing Committee on Uniform Legislation and Statutes Review. Before I 
unpack those three recommendations, I indicate to members that they really need to be across the current 
framework in which these extraordinary powers operate. At present, if Western Australia Police wants access to 
these extraordinary powers, the process it has to embark on is that it must make an application to the Corruption 
and Crime Commission. The Corruption and Crime Commission acts as the gatekeeper of these extraordinary 
powers and the Corruption and Crime Commissioner determines whether Western Australia Police will have 
access to them. We have before us a bill that will radically change that. It provides that there will be no need for 
a gatekeeper any longer. The Commissioner of Police is a gentleman for whom I have the highest respect, and in 
no way should my comments be seen to be disparaging of him. I make it absolutely clear that I have found him 
to be an excellent police commissioner. Nevertheless, this bill will enable the police commissioner to self-
authorise the officers in his department to access these extraordinary powers. That is why I say that it is an 
extraordinary bill that requires the conscientious examination and scrutiny of this chamber. I am pleased that this 
bill went before the Standing Committee on Uniform Legislation and Statutes Review. As I have said before, I 
believe it is imperative that members who invest the time to review bills bring to our attention the matters that 
they discover that need to be brought to our attention. I have a difficulty with constraining what members of 
Parliament can report back to the chamber and I am pleased that on this occasion, in my view, this committee 
has undertaken a broad examination and not allowed itself to be constrained. 

The first and, may I say, with respect, most important recommendation that my committee submitted to the 
Standing Committee on Uniform Legislation and Statutes Review deals with the very important question of 
which body is the appropriate one to oversee this use of covert powers. As members are aware, this particular 
bill entrusts this role to the Parliamentary Commissioner for Administrative Investigations, otherwise known as 
the Ombudsman. My colleagues on the Joint Standing Committee on the Corruption and Crime Commission and 
I very strongly hold the view that the oversight and monitoring powers in the bill would be better entrusted to the 
Corruption and Crime Commission. If that is to take place, it will require an amendment to the bill. Obviously, I 
look forward to seeing whether that will happen in the fullness of time. 

Can I please take the opportunity, Mr Deputy President, to provide five reasons why I think this should happen? 
The first is that the Corruption and Crime Commission has considerable experience in controlled operations that 
are conducted by the police. That is by virtue of its current role in facilitating such operations through the 
making of exceptional powers findings under section 46 of the Corruption and Crime Commission Act 2003 and 
the power to authorise controlled operations participated in by police officers under section 64 of that act. 

The second reason that this is very important is that the facilitation and authorisation role of the Corruption and 
Crime Commission is expected to be withdrawn in the light of the self-authorisation powers given to the police 
under this bill. This would, of course, mean that there would be no conflict of interest in the commission having 
a role in the oversight and monitoring of controlled operations. At the moment, the commission provides a 
gatekeeper role; it authorises the use of these extraordinary powers. There may be a concern in some quarters 
that if there is misconduct down the track, the commission will have to investigate the very thing it authorised to 
happen in the first place. I accept that, and this legislation will, of course, remove that problem. However, that 
does not mean that the Corruption and Crime Commission cannot provide the oversight and monitoring that is 
absolutely essential in these circumstances.  

The third reason I say that we need to conscientiously consider this matter is that a principal concern with 
controlled operations by their very nature is the possibility of corruption. A controlled operation involves the 
committing of actions by law enforcement officials or persons authorised by law enforcement officials that 
would otherwise be criminal. I think it is fair to say that the community is naturally concerned that the power to 
commit such acts with legal immunity is not misused. You would be aware, Mr Deputy President, that under 
section 7A(b), the Corruption and Crime Commission’s main purpose is — 

to improve continuously the integrity of, and to reduce the incidence of misconduct in, the public sector. 

In exercising the oversight and monitoring powers provided by the bill, the commission, by its nature, is, in my 
view, more likely to pay close attention to and take note of and respond appropriately to possible misuses of the 
controlled operations powers of law enforcement agencies.  
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The fourth reason that we need to consider this matter is that the Ombudsman’s mission is to “improve the 
standard of public administration”. In other words, the Ombudsman’s focus is more likely to be on record 
keeping and efficient administration than on possible misconduct. Again, that is not a criticism of the 
Ombudsman; that is his role and he fulfils that role. However, this requires something more substantial. 

The fifth reason that we must turn our mind to this matter is that the Ombudsman already has a very broad range 
of responsibilities across the entire range of public administration, as well as some very specific and important 
functions such as reviewing certain child deaths. With limited resources, the Ombudsman necessarily needs to 
decide how to deploy those resources most effectively. It may be difficult, in my view, for the Ombudsman to 
give sufficient attention and resources to the new tasks of oversight and monitoring that this bill would impose. 
In that regard, I take this opportunity to quote specifically from the evidence provided by the Ombudsman to the 
Standing Committee on Uniform Legislation and Statutes Review on 30 November last year. I note the 
interaction between the chairman of the committee and the Ombudsman at page 15 of the transcript, which 
states — 

The CHAIRMAN: Now, you have a very broad range of responsibilities across the whole range of 
public administration as well as some very important specific functions such as reviewing certain child 
deaths. Now, with limited resources, you need to decide how best to deploy those resources efficiently. 
Would you agree that it may be difficult for you to give sufficient attention and resources to the new 
tasks of oversight and monitoring that the Bill imposes without some additional resources being 
provided to you? 

Mr Field: Yes, I would. 

I wonder why we would give this task to the Ombudsman in these circumstances. It is not his core business, it 
would create duplication and clearly it is going to cost additional resources. 

I take the opportunity at this point to also refer to the evidence provided by the Parliamentary Inspector of the 
Corruption and Crime Commission, Hon Chris Steytler, QC, who appeared before the committee on that same 
day—30 November last year. I think it is appropriate that this chamber give consideration to the views of the 
learned parliamentary inspector. Again, there is an interesting exchange between the chairman of the committee 
and the inspector. I will quote the evidence from certain sections on pages 4 and 5. The chairman states — 

The bill provides the Ombudsman with an oversight power that is limited to inspection rather than 
empowering the independent body to conduct investigations into particular controlled operations. Is it 
your view that the Ombudsman should have the power to conduct investigations into particular 
controlled operations? 

The parliamentary inspector responded by saying, “Yes, it is my view.” Page 5 of the transcript states — 

The CHAIRMAN: The committee has received a submission expressing the view that the oversight 
monitoring powers in the bill would be better exercised by the CCC. Would you agree with this view; 
and, if yes, why? 

Mr Steytler: No, I would not agree with it. I would not agree with it because I think that the CCC is 
going to be increasingly working together with police when it gets its organised crime function and that 
will impact upon its supervision of police. I would suggest that it would be a mistake to give it 
additional supervision of police. I would much rather see the parliamentary commissioner doing it. 

Of course, he was referring to the Ombudsman. The Deputy President (Hon Jon Ford) might wonder why it is 
that as Chairman of the Joint Standing Committee on the Corruption and Crime Commission, I am now arguing 
the opposite case from the parliamentary inspector. Wait, Mr Deputy President, and you will see! The transcript 
continues — 

The CHAIRMAN: Would your answer be any different if those proposed powers were not coming into 
effect? 

Mr Steytler: Yes, it would. 

The CHAIRMAN: What would be your answer in those circumstances? 

Mr Steytler: I suggest that the commission should be given the oversight role. 

Members who are aware of the issues about the Corruption and Crime Commission will well understand the 
importance of this particular point.  

I am sure that if the Chairman of the Standing Committee on Uniform Legislation and Statutes Review were in 
the chamber today—I recognise that she is away on urgent parliamentary business—she might probably well say 
that it is perhaps premature to deal with this point until we know exactly what we will be dealing with in reforms 
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of the Corruption and Crime Commission Act. I have to say that I have considered that point, but I have come to 
the conclusion that it is not necessary to wait. I came to that conclusion for two reasons. First of all, we have to 
deal with the law as we find it today. We have a piece of legislation before us today and when we consider this 
matter, we have to deal with how the Corruption and Crime Commission is structured and empowered today. In 
the current circumstances, it is not a problem. Secondly, if there are to be reforms in the fullness of time and if it 
is the case that the Corruption and Crime Commission will undertake organised crime investigations—a matter 
that I have some difficulty with, as members are aware—we cannot have our cake and eat it too; either the CCC 
can provide oversight for police and conduct organised crime investigations or it cannot. Of course, that is 
definitely one of the functions the CCC has to do at the moment and I have always understood that that will be 
the case in any event. Therefore, giving the CCC this oversight task, which in effect it does now anyway, should 
be no problem whatsoever. Having considered the matter carefully, I do not think we need to defer consideration 
of the matter. I think that we can proceed, subject, hopefully, to an amendment in those terms.  

In the time remaining, I will consider the second recommendation of the Joint Standing Committee on the 
Corruption and Crime Commission to the Standing Committee on Uniform Legislation and Statutes Review. In 
this case, the committee recommended and was dealing with the provision in clause 12 of the Criminal 
Investigation (Covert Powers) Bill 2011. Clause 12 would allow the authorisation of controlled operations when 
the chief officer is satisfied on reasonable grounds, among other things, that “a relevant offence has been, is 
being or is likely to be committed”. Clause 5 of the bill provides — 

relevant offence means — 

(a) an offence against the law of this jurisdiction punishable by imprisonment for 3 years or more; 
or 

(b) an offence against the law of this jurisdiction that is prescribed for the purposes of this 
definition; 

Just on the three years’ imprisonment, I note that this issue was considered by the uniform legislation committee. 
I turn to the evidence provided by the learned parliamentary inspector, Hon Chris Steytler, QC, on 30 November 
2011. On page 6 of the transcript, once again, an interesting exchange takes place between the chairman of the 
committee and the parliamentary inspector. The transcript states — 

The CHAIRMAN: Do you have a view about the provision of the act that allows for additional 
offences to be added as relevant offences by regulation, so they would be offences of less than 
three years’ imprisonment? 

Mr Steytler: At the end of the day, that is a matter for Parliament. I would be very reluctant to see any 
offence added that carried less than a seven-year term of imprisonment. 

I think yesterday there was some concurrence between Hon Ken Travers and I that this particular parliamentary 
inspector has been an excellent one — 

Hon Ken Travers: Hear, hear! 

Hon NICK GOIRAN: The parliamentary inspector has a very good grasp of these things and is able to 
articulate them clearly and effectively. I encourage members to be across that particular portion of the transcript 
and give due consideration to it.  

Exceptional law enforcement powers such as controlled operations should be used judiciously to deal only with 
proportionally serious matters or matters in which normal methods of law enforcement are ineffective for 
particular reasons. Allowing the use of controlled operations for offences for which the maximum penalty is less 
than three years’ imprisonment, in my view and that of my colleagues, requires a comprehensive case to be made 
to Parliament by the relevant minister by means of an amending statute, rather than merely by way of regulation. 
Although regulation can—as you would be aware, Mr Deputy President—be disallowed by either house, it is not 
subject to the same level of scrutiny nor to the possibility of amendment to restrict or vary its operation as a 
statutory provision. There is a significant danger of bracket creep in the range of offences for which controlled 
operations may be considered as useful by law enforcement agencies. It seems to me more likely that a 
responsible check of any such bracket creep would be maintained by requiring full parliamentary debates on any 
new offences or range of offences for which controlled operations would be allowed, rather than by leaving this 
process to regulations.  

I note that the Standing Committee on Uniform Legislation and Statutes Review in its report on the bill 
recommended — 
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… that the definition of “relevant offence” in clause 5 of the Criminal Investigation (Covert 
Powers) Bill 2011 be amended to exclude the prescribing of additional relevant offences in 
regulations.  

At this stage, I am not sure what the response is to that, but I do not believe that there is anything on the 
supplementary notice paper to deal with that matter.  

I turn to the third and final recommendation by my committee to the Standing Committee on Uniform 
Legislation and Statutes Review. The third recommendation in our submission dealt with the proposition in the 
bill that the chief executive officer of the Department of Fisheries be included as a chief officer who would 
authorise controlled operations. Our recommendation, which is endorsed, as I said, by the Standing Committee 
on Uniform Legislation and Statutes Review, that the definition of “relevant offence” be amended to exclude 
offences when the maximum penalty is less than three years’ imprisonment, and from being able to be prescribed 
by regulations, would have implications for the inclusion of the chief executive officer of the fisheries 
department as a chief officer who could authorise controlled operations. I say this because, as I understand it—I 
stand to be corrected by members with greater experience of this act—no offences under the Fish Resources 
Management Act 1994 have a maximum penalty greater than two years’ imprisonment. Consequently, references 
in the bill to the fisheries department, fisheries officers and the chief executive officer of the fisheries department 
should be removed.  

Alternatively, the minister could propose amendments to the bill to include as relevant offences specific offences 
that are thought to be serious enough to warrant the authorisation of controlled operations by the chief executive 
officer of the fisheries department. This would allow this chamber to fully debate the merits or otherwise of 
allowing controlled operations in relation to those specific offences. A concern is whether the fisheries 
department is an appropriate agency to be empowered to self-authorise controlled operations. I repeat that these 
are extraordinary powers. I would have thought an alternative approach would have been to leave the power with 
the Commissioner of Police. The bill already provides that when it is not practicable for a police officer to 
conduct a controlled operation, the commissioner can authorise another person to do so. This power could be 
used to authorise fisheries officers to conduct controlled operations in relation to fisheries offences when 
considered appropriate. I note that the Standing Committee on Uniform Legislation and Statutes Review in its 
report recommends in recommendation 1 — 

… in the definition of “law enforcement agency” in the Criminal Investigation (Covert Powers) 
Bill 2011, the Department of Fisheries should be excluded.  

I hope that that matter will be given some consideration.  

Briefly, I want to turn to what I understand as the response through the amendments to date in accordance with 
the supplementary notice paper. The standing committee that has undertaken the review of this bill has made a 
number of recommendations. I note in accordance with that supplementary notice paper that the minister has 
agreed to adopt many of these recommendations. Naturally, I commend the minister for doing so. Personally, I 
have found him to be a minister who is willing to have dialogue and to listen and to consult when matters of this 
nature are drawn to his attention. I commend him for taking on board the recommendations of the committee. As 
has been mentioned, this demonstrates once again that the committee system of this house and its role as a house 
of review is incredibly important.  

There is an issue with retrospective authorities in this bill and it is a matter that members should turn their minds 
to. I note that the minister has not yet agreed to adopt the Standing Committee on Uniform Legislation and 
Statutes Review recommendation to oppose clause 25 of the bill, which would allow for retrospective authorities 
to engage in unlawful conduct. The committee’s report, which I have referred to several times, gives very cogent 
arguments against such retrospective authorities, noting that this power has been used only twice in New South 
Wales in years. In any event, the testing of undercover operatives can be anticipated and appropriate authorities 
for controlled operations can be obtained in advance of any participation in unlawful conduct. The power to 
issue retrospective authorities is maintained in the bill. I look forward—I use “look forward” with some degree 
of apprehension—to the response to the standing committee on uniform legislation’s alternative 
recommendation, which, I note nervously from my perspective, recommends that the terms of reference of the 
Joint Standing Committee on the Corruption and Crime Commission be extended to provide oversight of 
retrospective authorities. I am not sure I can agree with the learned committee in that respect. I think that is 
probably a bridge too far. It is not really the role of my committee to provide that type of operational and 
administrative oversight. If anything, I would have thought that was something for the parliamentary inspector. 
Hopefully, we will not get to that point and will not have to have that discussion, but all will be revealed in the 
fullness of time, as they say.  
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In the time remaining I need to turn to a matter that, regrettably, is a little dry and may put some members to 
sleep, Mr Deputy President, but I will endeavour to ensure that that does not happen and I know that you will 
assist me. One amendment proposed by the minister seems to require some consideration—that is, the 
amendment that would remove a reference in clause 43 to “Director of National Operations” of the Australian 
Crime Commission and replace it with a reference to — 

an SES employee as defined in the Australian Crime Commission Act 2002 (Commonwealth) section 
4(1);  

I have looked at this and removing the reference to “Director of National Operations” is indeed necessary 
because, as noted in the standing committee’s report, his position no longer exists. The standing committee’s 
recommendation is to replace this reference with a reference to “executive director”. Regrettably, with all due 
respect to the members of that committee, that is probably unhelpful, because there are three executive directors 
of the ACC for serious organised crime, performance in stakeholder relations and people and business support 
respectively. I presume that it is the first of these that the committee’s recommendation intends to refer to. As I 
understand it, the government’s amendment also encompasses a broader range of personnel than it seems would 
be appropriate to have powers to authorise controlled operations. If one has in one’s spare time the opportunity 
to look at section 4(1) of the Australian Crime Commission Act 2002, one would quickly see that it points in turn 
to the Public Service Act 1999—which we are all familiar with—and then to the classification rules made under 
the act to inform us that a senior executive service employee means an Australian public service employee if the 
employee’s classification is any of the following approval classifications. There are six listed in the Public 
Service Classification Rules 2000 — 

(a) Senior Executive Band 1; 
(b) Senior Executive (Specialist) Band 1; 
(c) Senior Executive Band 2; 
(d) Senior Executive (Specialist) Band 2; 
(e) Senior Executive Band 3; 
(f) Senior Executive (Specialist) Band 3. 

If members are still with me at this point, they will realise that according to its most recent annual report, the 
Australian Crime Commission has 14 SES employees at the band 1 or band 2 level. These include non-
operational staff such as the national managers for business support and facilities, legal services, and people 
standards and security. These are clearly not appropriate officers to be authorising controlled operations. 
Although I think it is unlikely that the chief officer of the ACC would delegate such powers to these officers it is 
nonetheless worth taking the effort to appropriately define in the bill which officers of the ACC are to be 
authorised under this law to receive delegated powers to authorise controlled operations. Naturally, as we would 
expect, I invite the minister to consider taking another look at that provision in the bill.  

I conclude by suggesting that the best summary of where this bill sits at this particular moment in time, and I am 
confident it will not stay in its current form, is the exchange between the Chair of the Standing Committee on 
Uniform Legislation and Statutes Review and the learned Honourable Chris Steytler, QC, in that session they 
had on 30 November 2011. I turn to page 7 of that particular transcript of evidence and I quote several 
exchanges. The chair of that committee, quite rightly I think, says the following — 

The Joint Standing Committee on the Corruption and Crime Commission’s report 15, “Corruption 
Risks of Controlled Operations and Informants”, dated June 2011, found that if WA Police are given 
power to self-authorise the use of exceptional powers beyond that which presently exist, this will lead to 
an unacceptable and unnecessary erosion of civil liberties in WA and would increase the risk of harm to 
the public. Do you agree with this finding? 

The parliamentary inspector replied — 
It certainly increases the potential for that to happen. 

The Chair goes on to say — 
In your view, are there sufficient safeguards in the bill to guard against an unacceptable erosion of civil 
liberties and increased harm to the public? 

The parliamentary inspector replied — 
I think the answer to that is probably no. I do not think that there are sufficient safeguards. 

They conclude this particular point with the Chair saying — 
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I know that I have just asked you this question and you probably have not had a chance to consider it 
but from the top of your head, are you prepared to suggest any safeguards that should be included in the 
bill? 

The parliamentary inspector said — 

The only suggestion I would have is one that is not going to happen and that would be that the 
commission have the oversight and not have an organised crime function, working hand in glove with 
the police. Alternatively, you should have an independent body such as the Police Integrity Commission 
in New South Wales which oversees police, including in respect of these kinds of powers. 

How could I summarise this matter any better than those learned comments from Honourable Chris Steytler, 
QC? In summary, in my view covert powers and controlled operations can play an important role in dealing with 
serious crime, including organised crime; however, controlled powers should be used judiciously with 
appropriate oversight. This bill could be improved by giving due consideration to the recommendations of my 
committee and I commend this approach to the minister and to the house. 

HON LINDA SAVAGE (East Metropolitan) [3.46 pm]: I also rise to speak to the Criminal Investigation 
(Covert Powers) Bill 2011. I would like to begin, as I am a member of the Standing Committee on Uniform 
Legislation and Statutes Review, by thanking the committee’s legal officers and other staff who worked with us 
on this report. In particular, I would like to name Anne Turner, who was the advisory officer, legal; Renae 
Jewell, the committee clerk; and Alex Hickman, also advisory officer, legal.  

I think anyone who has had a look at this report would have seen that it is, I hope, a very comprehensive, dense 
report and that the role of the committee officers who support us in this work is crucial and that the quality of 
their work in assisting us in this report is outstanding. I am aware from comments made in this house before, and 
from what Hon Nick Goiran has said, that the work of the committee is valuable to the house. I think this is 
particularly borne out in this case by the supplementary notice paper, which indicates that in a number of cases 
the government has accepted or proposed very similar amendments to those made by the committee and I see 
that as indicative of the very positive role of the committee system, and also the government’s preparedness to 
look at the report.  

This bill proposes a scheme that allows very far-reaching law enforcement powers for the WA Police, the 
Department of Fisheries and the Australian Crime Commission. Its genesis, as has been mentioned, is in 
response to the decision of Ridgeway v The Queen, as well as the belief that we are witnessing a significant 
increase in organised crime. The bill introduces a new regime and I will just refer to the major parts of it. It 
permits law enforcement agencies to authorise some of their law enforcement officers and civilian participants in 
agency investigations to, firstly, commit criminal offences without incurring criminal responsibility, and that is 
what is known as controlled operations. It permits them to create and use assumed identities without incurring 
criminal responsibility for any offence this entails; that is part 3 of the bill. And, it permits them to restrict the 
evidence that may be given in various legal, executive and parliamentary proceedings to protect investigations 
and participants; that is part 4. This regime permitting these things will apply not only in Western Australia, but 
also other jurisdictions with corresponding laws. That is not the full extent of what the bill brings in, but it is, I 
think, at the very heart of it. It is a very dense bill. As a member of the committee, there was a great deal for me 
to absorb, and there was a lot of evidence to resolve. They are extraordinary powers, and once this bill is passed, 
the reality is that the activities sanctioned will be almost entirely out of sight. Because of that, we have a 
particular duty to scrutinise a bill of this type. 

The second reading speech makes a specific reference to organised criminal networks such as drug cartels and 
motorcycle gangs. I think it is true that most of the press coverage focuses on organised crime. I note, though, 
that the evidence to the committee made it clear that there was a range of other criminal activities. An example 
given of what these powers would also be used for was unsolved homicides. 

In the time I have I will focus on a couple of the issues that were the focus of the committee’s report. I will speak 
on other issues during the committee stage. I hope other members of the committee and members of the house 
will also speak on other key areas of the report. There are quite a lot of areas that each individually deserve 
considerable attention.  

I would like to start by looking at the issue of relevant offence. There may be some slight overlap in what has 
already been said, in particular some of the things that Hon Nick Goiran has said. Let me say at this point that I 
acknowledge that in my experience this is the first time as a committee that we have received a submission from 
another committee. In our report we refer to report 15 of the Joint Standing Committee on the Corruption and 
Crime Commission. Along with all the other reports of that committee, it is essential reading. The insight that I 
have gained from reading that committee’s report has been considerable. I must say that report 15, “Corruption 
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Risks of Controlled Operations and Informants”, is startling in terms of some of the findings that it made. I 
would suggest that everyone, if they can, should read that particular report.  

First of all, I would like to talk about the issue of relevant offence. The second reading speech states — 

… a controlled operation may be undertaken only for criminal offences that attract a penalty of a 
minimum of three years’ imprisonment or for a lesser offence that is prescribed in regulations. 

As it says in the second reading speech, “The objective of the model laws is to enable seamless cross-border 
investigation of serious offences.” In accordance with the model laws, a controlled operation may only be taken 
for criminal offences which attract a minimum of three years—and ones prescribed by the regulations. This is 
the definition of “relevant offence” in clause 5. When this bill was debated in the other place, the point was made 
that by permitting the use of these laws through investigation where the offence carries a term of imprisonment 
of three years or more, let alone for less than that, sets the bar too low. 

Reference has also already been made to the evidence of then Parliamentary Inspector of the Corruption and 
Crime Commission, Mr Steytler. As has been referred to already, the evidence we heard from him was not only 
extremely illuminating and concise but some of the key evidence that should be looked at to help put into context 
the extraordinary nature of the powers that we are considering in this bill. I would just like to quote from some of 
that evidence in regard to relevant offences. I would like to start with some evidence we recorded at page 23 of 
our report, which was provided by the Law Council of Australia in response to the submission phase of the 
commonwealth legislation. That is at part 10.7. This is what the Law Council of Australia said — 

The controlled operations provisions … confer extraordinary powers on authorising officers to license 
police and civilian informants to commit otherwise unlawful acts with impunity. Controlled operations 
should therefore be subject to strict limitations and their use confined to the investigations of the most 
serious crimes. In the view of the Law Council this means offences which carry a maximum penalty of 
at least ten years imprisonment or offences which relate to a pattern of criminal activity, the scope and 
nature of which justifies its treatment as exceptional. On the contrary, over the course of little more than 
a decade, the range of offences in relation to which a controlled operation may be carried out has 
increased exponentially. 

The parliamentary inspector is also quoted on page 23 of the report at part 10.6. I will read directly from the 
report — 

Further, it is the view of the Parliamentary Inspector of the Corruption and Crime Commission that the 
three year bar has been set too low “as there are many, many offences that carry a penalty of three years 
that would be comparatively trivial offences.” The Inspector suggested the bar be set at seven years. 

This concern of the committee was exacerbated by the fact that the definition of a “relevant offence” in clause 5 
includes —  

(b) an offence against the law of this jurisdiction that is prescribed for the purposes of this 
definition; 

Part 10.9 of the committee’s report reflects that concern. It states — 
The fact that many other offences can be prescribed in regulations under (b) means law enforcement 
agencies have the potential to carry out a controlled operation on an enormous number of offences over 
a wide variety of subject matters. The power to prescribe offences is considerable with no criteria 
provided for the exercise of this power. 

Part 10.10 the report states — 
The Department of Fisheries has to date, identified an additional 15 offences for which regulations will 
sought to be made. Western Australia Police has identified 30 preliminary, precursor offences 
committed by organised crime groups as a prelude to more serious offending including, for example, 
the offence of “taking part in an unlawful assembly”. However, as the Parliamentary Inspector of the 
Corruption and Crime Commission aptly put it, the bar has been set so low, “it would cover an armed 
robbery by threat of removing a bicycle from somebody”. 

As members can understand, this raised considerable concerns with the committee, particularly the inclusion of 
an offence such as taking part in unlawful assembly. At this point I would like to say on record, having heard the 
evidence, as Hon Kate Doust mentioned, from people who undertake this covert work, that I appreciate the 
courage, the danger and the challenges that work of this type must involve. In making my comments, I am not in 
in any way passing judgement or implying anything disparaging. I cannot imagine what it would be like to take 
on this work. I cannot imagine how it would impact on someone personally and on their family. I appreciate that 
this is and has been a means of gathering intelligence that would probably be impossible any other way. I think 
my comments reflect the views of the Standing Committee on Uniform Legislation and Statutes Review. In 
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examining this bill, we recognised the evidence before us about the extraordinary nature of these powers and it is 
because of that that some of our comments reflect our belief that extreme caution should be taken, particularly 
with issues to do with oversight. The extent to which these powers are available should be considered within that 
context. 

With regard to the relevant offences, members will note that finding 3 of the sixty-ninth report follows on from a 
discussion about the breadth of the offences, their seriousness, the use of the three-year threshold and the 
capacity for further offences to be added under regulations. Finding 3 reads — 

The Committee finds that the controlled operations powers being proposed in the Criminal Investigation 
(Covert Powers) Bill 2011 should only be used judiciously to deal with proportionately serious matters 
or matters where normal methods of law enforcement are, for particular reasons, ineffective.  

The second area I would like to speak about, amongst the many areas raised in this bill, is the oversight role; 
some comments have already been made about that. Under this legislation, the oversight role is given to the 
Western Australian Ombudsman. I quote from the second reading speech — 

… the bill creates an oversight role for the Western Australian Ombudsman to inspect the records of a 
law enforcement agency at least once every 12 months and report to Parliament on the work and 
activities of each agency and the extent to which controlled operations conducted in the previous 12 
months complied with the legislation. 

As expressed in the report, the committee had some very considerable concerns about this provision and the 
capacity of an annual report by an ombudsman or parliamentary commissioner to play an effective and adequate 
oversight role. Members will see at page 49 of the report a considerable amount of the evidence that came before 
the committee. The committee made some recommendations, and I would like to speak about some of the 
matters that were raised. Pursuant to clause 38, the Ombudsman is to prepare annual reports on the works and 
activities of the law enforcement agencies and give them to ministers and chief officers. The explanatory 
memorandum identifies this oversight role as an important accountability mechanism. However, as the 
committee notes, the emphasis is on process and not substance, as no particular information is required. 
Clause 38(2) significantly provides for the exclusion of some information, and I will read that clause. It states — 

(2) The chief officer must advise the Minister of any information in the report that, in the chief 
officer’s opinion, should be excluded from the report before the report is laid before each 
House of Parliament because the information, if made public, could reasonably be expected 
to — 

(a) endanger a person’s safety; or 

(b) prejudice an investigation or prosecution; or 

(c) compromise any law enforcement agency’s operational activities or methodologies. 

There is no doubt that no-one would want to endanger a person’s safety. After hearing evidence about covert and 
controlled operations—in fact, more than I have ever known—I can understand why it is appropriate to want to 
keep some information private. Certainly, as a lawyer, I understand concerns about prejudicing an investigation. 
However, this also raises some very fundamental issues about Parliament and our role and capacity as the elected 
representatives of Western Australians to know what is really happening, and to be able to carry out our role of 
overseeing the executive arm of government. Without the full disclosure of information, that role is obviously 
compromised, so the committee made the compromise of recommending that the bill be amended to at least 
include a statement to the effect that certain information has been excluded from the parliamentary 
commissioner’s annual report; we noted that this was the case under other legislation. It is my understanding that 
that recommendation of the committee has been agreed to by the government, and it will introduce an 
amendment along similar lines. 

The next step is clause 41, which provides for inspection of records by the parliamentary commissioner. I will 
quote from section 14(1) of the Parliamentary Commissioner Act 1971, with regard to the role of the 
Ombudsman. It reads — 

14. Matters subject to investigation 
(1) Subject to this Act, the Commissioner shall investigate any decision or 

recommendation made, or any act done or omitted, that relates to a matter of 
administration and affects any person or body of persons in his or its personal 
capacity in or by any department or authority to which this Act applies in the exercise 
of any power or function. 
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Having many years ago worked for a short time in the Ombudsman’s office, I am aware that the responsibilities 
of the Ombudsman continue to grow, and that we would need very significant resources to undertake the matters 
that the Ombudsman has responsibility for now. However, putting aside that issue, the committee was of the 
view that it was questionable, given what would appear before the parliamentary commissioner, whether there 
would be sufficient information to alert the parliamentary commissioner to all the possible issues. We considered 
that matter and took evidence, and I would like to again refer to evidence given by the parliamentary inspector. 
He gave evidence to the effect that the parliamentary commissioner’s role is essentially an audit function. When 
one has an audit function and all that one has is documents that reflect the procedures that have been followed 
and there is no way of going behind those documents, it is a very limited role. I think that will be the effect of it. 
The act under which the Ombudsman operates makes it is clear that it is the administrative function—what might 
essentially be called the audit function—that is the role. The parliamentary commissioner’s brief is to comment 
on the comprehensiveness and adequacy of reports provided by a chief officer and not to actually evaluate and 
inquire into them. In evidence to us, the parliamentary commissioner said, as quoted on page 51 of our report — 

As I read the oversight provisions, they are there to ensure and report upon the extent of compliance to 
the legislation, and that is very much what the annual report ought to be informing, ultimately, the 
Parliament about: is there compliance or not compliance and the extent of it with the relevant 
provisions of the legislation?  

The committee noted the absence of power by the Ombudsman to actually conduct investigations into controlled 
operations. The parliamentary commissioner’s role is limited in clause 41(2) to that of entry and search to 
inspect records. The parliamentary commissioner cannot, for example, provide advice to the Parliament on the 
misuse of controlled operations or reverse an authority, whether or not it was retrospective. Further evidence 
from the Parliamentary Inspector of the Corruption and Crime Commission highlighted the committee’s 
concerns over the weakness of clause 41. Mr Christopher Steytler, QC, said - 

These are extraordinary powers and they should be used in extraordinary circumstances. There is 
always a risk when you grant extraordinary powers that each time you grant one, people become used 
to that power and it becomes easier to grant the next and abuse becomes more likely over time as 
people get used to these powers.  
I think it is very important to have an effective oversight role that is not simply auditing whether the 
paper requirements have been met but actually looking to see whether what has been put in the paper is 
what happened on the ground. There are difficulties in doing that because you do not want people to 
necessarily know too much information when some of that information is going to be very sensitive. 
Nonetheless, I think it is an important safeguard. 

That led the committee to say in paragraph 10.121 of the report — 

The Committee is of the view that in light of the Inspector’s comments, the Parliamentary 
Commissioner should be given the power to conduct fulsome inquiries or investigations into particular 
controlled operations given that under the Bill, no-one has the capacity to review the decision to grant 
an authorisation.  

That is reflected in recommendation 18.  

As I said at the beginning, this is a very dense bill. There are many other clauses on which the committee 
commented in detail. The committee made a significant number of recommendations. As I said previously, it is 
pleasing that the government has responded to a significant number of those recommendations. However, 
concerns remain with the oversight role, which, once this bill is passed, will be the mechanism by which the 
powers that are given in operation can be monitored. Reports such as that of the Joint Standing Committee on the 
Corruption and Crime Commission raised very significant concerns. The findings of that report were mentioned 
by Hon Nick Goiran in his submission to us, including ones that could lead to the unacceptable and unnecessary 
erosion of civil liberties. That deserves considerable attention by this house, and the recommendation of the 
committee should be considered in that light.  

There are at least two other areas of particular significance. One that will no doubt receive considerable attention 
in the committee stage is clause 80. I am not going to talk about clause 80. I know other members will. This 
concerns the definition of “court”.  
Debate interrupted, pursuant to standing orders. 
[Continued on page 2761.] 

Sitting suspended from 4.15 to 4.30 pm 
 


